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INTECOUCTION

Voluntzers, like paid employees, can have accidents on the job. The
can be injured or, by their acts, others can suffer injury or property
damage. Injuries and propaerty dzmaces can ottan lead to claims against
the State, its agancies, its employaes and aven its voluntzar workers.

Steps can be taken to avoid or pravent accidents to volunteers, but aven
with the best of safety programs scme accidants will occur. Provisions
nzad to be made in advance so that when accidents involving voluntears
do occur, any claims which result will be treated efficiently and satis-
factorily for all concern=d.

This gublication offers gzneral guidance to state agzncies utilizing the
services of voluntzer workars, although definitive answers can not GCe
given to all quastions. Thare may be specific situations or problams
which are not discussad hzra. The Governor's Office for Voluntzerism,
the Insurance O0ffice of tha Departmant of Ceneral Servicas or the L2gal
Counsal for the particular state agency or department may be halpful in
answering further quastions and solving probliems.

INJURIES TO VOLUNTEERS

Legal Background

8y law all employars including the Stata must provide workers' compan-
sation benefits to employe2s who are injured in the course of their
duties. Volunteers who recaive no "remuneration” for their wark are not
entitled to workers' compznsation benefits unless the agency that they
work for elects to provide these benefits. Section 3633.5 of the Labor
Code allows public agencies to provide workers' compensation benefits,

but it does not raquire that they do so.

[f workers' compensation benefits are not provided, injured volunteers
may make "tort" claims against the State. These claims are based upon
the State's negligence in causing the injuries and first must be filed,
by the injured person, with the State Board of Control. After that, if
necessary, the injured person may bring suit against the State.

However, if workars' compensation benefits are provided, injured volun-
teers may not successfully make a tort claim against the State. They
will receive the workers' compensation benefits that they are entitled
to, but workers' compensation becomes their "exclusive remedy"”.

Alternatives

Workers' Compensation: The Labor Code prescribes benefits payable to

injured employees. For mest state agencies, workers' compensation
benefits are paid by the employing departments through self-insurance
programs whereby claims are administered by the State Compensation
Insurance Fund. For these agencies there would be no premium payments
and no cost unless a volunteer is actually injured. Then the cost to
the department would be the full medical expenses incurred by the in-
jured person, plus possible disability income or death benefits pre-
scribed by law.
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rtmzints buy workers' comgensation insurance policies frea the
ansation Insurance Fund. Yolunteers may be adced to the
insuranca policies by contacting the SCIF and paying the additional
premjum. Thasa costs are calculatad by the SCIF and are based upon the
type of work performad and the number of hours workad by voluntzers.

Accident Insurance: Workars' Compensation benefits, from the standpoint

of the injurad worker, are probably the best benefits available. From
the employer's standpoint hcwever, workers' compensation benefits,
whether insured or self-insured, can be expensive. Since such bene-
fits for voluntzars are not required by law, some departments that use
voluntzer workers may prefer a method of providing lTimited benefits at
lcwar costs.

Accident insurznce provides medical expense benefits for cn-the-job
accidents, but benefits are usually limited to relatively simall amounts
such as 32,300 or $5,000 per accident. Usually accidental death and
dismembarment coverage is included, but disability income covarage is
not. With lower benefits, the cost of insurance should also be lower.

An injured volunteer who receives accident insurance benatits, u

nlike
cne who receives workers' compensation benefits, can make a claim aczinst
the Stata and sue the State for his or her injuries. Workers' compznsa-
tion serves as an injured person's exclusive remedy, but accident insur-

ance does not.

Neither Workers' Compensation or Accident Insurance: Since the law does

not require benafits for injured volunteers, it is permissable to provide
no benafits to injured volunteers. Tha absance of either benefits rzans
that in casa voluntesers are .injured on-the-job they would have to Took

to their personal health or medical insurance to pay their 2ills.

When there is neither workers' compensation or accident insurance,
injured volunteers can, of course, make claims and sue the State. 7o be
successful the injured person will need to be able to show and prove
negligence by the State or its employees. Accident insurance and workers'
compensation benefits are paid regardless of who is negligent or at

fault.

Steps To Follow

Choosing Between Alternatives: Some factors which tend to encourage

workers' compensation are:

1. The volunteers utilized by an agency or department may not be
covered by personal health insurance.

2. Volunteers may be working on projects under federal grants requiring
self-insurance.

3. Although there is not the legal obligation to provide workers'
compensation benefits, some agencies may feel a moral obligation
toward their volunteers and not wish to have them working "at their
own risk".
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2y providing workers' ccopansation benafits, the Stata and its
agzncies will not be suzd successfully in a tort claims action.
ns azainst workers' cempansation include:

Yiorkars' compancation banefits are sxpansive.

The Lzbor Code doas not raquire workers' ccmpansation.

Sx. ce wdrkers' compensation laws were designad for paid zmployees

nd ware not intanded to cover volunteers, workers' compensation
t?l&f]ts (particularly disability inceima) are not always wall
suitad for voluntzar programs.

£

Factors Tavering accidant insurance include:

l. Tha cost for accident covarage is usually lcw.

2. Moral obligation toward veluntzers can be discharged through this
form of coverace.

R2asons against accident insurance include:

1. Although the cost may be low, the cost is cne which is not reguirad
znd can ba avoidad.

2. Even after banefits are paid, voluntesrs can sua for additional
zmounts.

Ja ften the amounts of medical expanse covariges are so Tcw that they
do not fully Till the injured person's neszds.

Arranging For Banefits: Regardless of the alternative selected, cnce

the selection is made the agency or department may need to make czartain

arran

gements to be sure that if nesded, the benefits will be available

and payable without delay or difficulty.

1.

ancies that are self-insured and elect to provide workers' com-
nsation benefits should formalize their election. A memorandum
igned by the Director, declaring that workers' compensation
nefits are to be providad will serve the purpose. Members of
tha departmental staff who work with pr0c=551ng or paying workers'
compensation claims should receive copies of the director's
cdeclaration.

Agencies that are insured through an insurance policy issued by the
State Compensation Insurance Fund will need to contact the SCIF to
make arrangements for covering volunteers.

Accident insurance may be purchasad from a commercial insurance

ccmpany. The Department of General Services, Insurance Office
should be contacted for that.

3.
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:{;;i_f;gA"e };Tlni;ersz Yolunteer wors:cs should te fold wiether thay

will, if injursd, rzceaive workers' compensation banefits, accident

insurance t:n:r1;s or no benefits at all. They should b2 givan this

infcrnation when they begin their work tafore any accidants can occur.
LIABILITY FOR AUTCMOBILE ACCIDENTS

Perscnal Vehicles

In case of accidesnts, injuriess to voluntezrs ar2 tr2atad through workers'

ccmpensation, accident insurance or perscnal health insurance, depanding

upen which of the altzrnativas discussad in tha preczading section was

salactad,

But injurias to others can be more of a problem. The injured party can
mzke a claim acainst the voluntzer ur1ver tha State or both. Under -
California L=w, tha owner of a vehicle has the primary liability for
ccidants arising out of tha ownarship, maintsnance, or use of that
vazhicle. Any 1izbility of the empicyer, in this cise the State, is
sacondary.
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This means that accidants, claims znd suits must be reportad to the
insurance company that writes the 1iability insurance for the driver.
That insurance cocmpany is oblicatad to prcvide dafense and indamnifi
cation for claims up to the limits prescribed by the California Financial
Pesponsibility Law ($15,C00 per gerson, and 330,000 per accidant for
bodily injury; and $5,000 per accidant for proparty damage).

¥

But accidents involving volunteers using their cwn vehicles must also be
ranortad to the Insurance Cffice, :EgcrtmcﬂL ot Ganeral Services. This
oTfice administers the State Motcr VYzhicle Liability Self-Insurance
Program and neaeds prompt notice of accidants, through Standard Form 270,
beczuse the State may be secondarily liable. In other words, the State
too can be suad for amounts exceeding the limits of the volunteer's
policy. Even if only the volunteser is sued, the volunteer may be anti-
tled to defense and indemnification from the State for amounts which
excead their own policy limits.

Socrer or later, the following questiion is bound to be asked: "Can
insurance companies raise the rates for voluntezers because they use
their autcmobile in their voluntesr duties?" The answer is, "Yes, they
can." Among other factors, insurances rates are based upon the kind and
extent of the venicle's use. If a volunteer uses an autcmobile to make
deliveries or to transport people, as a part of their volunteer work,
higher ratas can be charced. Whether or not higher ratss are chargad
will depend upon the regularity and extent of the voluntzer's work and
can vary between insurance companies.

State Vehicles

Accidents with state vehicles are covered by the State's Self-Insurance
Program which will protect the State and the driver against claims or
suits so long as the vehicle was being used on official state business
when the accident occurred.




~ccicents must ba reportad to the Insurznca O0ffice, Department of Cenzral
Sarvicas.
There is no statawide prchibition praventing voluntzers frem driving
state vzhicles. Howaver, soma dapartmants do have departmantal rasiric-
tions or pirchibiticns.

OTHER LIABILITY
with a Tzw axcezptions the State generally seli-insures its ]i:biTity.
Claims against the S;_Le are administared, dafzsndad and paid by the
Attornay Ganeral rather than by insurance ccmpany adJLs‘ors or lawy=ziSe
The mensy to pay clai:s ccmes frem an annual aperopriation Trom tne
Genzral Fund. Hcwever, Spacial Funds may b2 chargad with claim say-
mants and expznses for activitias conductad <hrcugn Spacial, rather
than General Fund support.
The law is clzar that state =mployeas are antitled to be defzindad by the
~ttornsy General and inds wni'ied by the State if claims or suits are
mide against them personally. Tha law is not quita as clear in r=2card
to voluntesrs. A court may or may not determine that a voluntzer is an
=ployse for the purposas of a claim, and thersfore entitled to dafarse
from the Stata. Tnis is a legal issue which lacks a dafinitiva body of
law. Managers of state programs utilizing voluntesrs should ccrsult
their departmantal starf counsal on this issue. There is no ;uestion
that the Stata's legal 1iability is well provided for, but there can be
guastions towards the protaction which will be affor ded volun‘"&rs in
casa-thay are named as defendants in claims or suits.

NON-STATE PROGRAMS

Throughout this discussion, we have only considared volunteers working
directly for the State. These velunteers carry out state programs and
are supervisad by state employees. For insurance purpcses, they znd
their work are a part of statea government.

However, not all volunteers have that kind of direct rnlaticnsh'p wizh
the State and the comments made in the precsading sections do not apcly
to them. Sometimes state funds or federal funds administered by the
State go to local governmental entities or to nenprofit social service
agencies. They, in turn, administer programs with voluntear workers.
Although these public or private agencies often work very closely with
state governmant, they are ac -uaT]y outside of state government. In
fact, many either are or resamble independent contractors. Since these
organizations are apart from the State, they must mazke their own arrange-
ment for insurance. Although there can be exceptions with specific
circumstances, the following general rules apply:

1. The responsibilities and 1iabilities of the State and the outside
agency should be spelled out clearly in the written contract or
agreement between the State and the acency. Hold harmlass agree-
ments should be inserted with the approval of departmantal Tegal
counsel. Grdinari]y these agresments reliasve the State of leqal
1iability for the acts of these agencies, their amplcyess and
voluntears.
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2. Z.ployzes and voluntzsr workzes of outside zcencias ar2 not covarad
by state workers' ccinpansaticn insurznce or s2lf-insurzaca.

3. Stata mopay may not be usad to pay claims, suits or judcments
ggainst thase agancies, their zeployees or thair voluntzers.

4, Propzrty cowned by thesa agzncies (including vehicles) should be
insured against fire, theft, 2nd the like, by the cuning agancy
avan _;v.gh tha preparty may have bean purchasad by funds that ezra
frem the State.

8. If ocutside zcencies hold state funds their emplovezs and voluntzars
shiould ba bonded.

(91

. The Statae sheuld requires evidencs that 11:31T1ty, autcinobi
proparty insurance and Sonds ares carriad by the aganciss |
purchasad at their expznse). The contracts should prascris
minimum amounts and conditions.

PREVENTING ACCIDENTS AND LOSSES

Accidants inavitably ccst money; money that cculd be usad for mars-
productive purposes. But the dollar cost is not all. Thzare is human
cost that goas aleng with the physical and psychological trauma of
ecccicants. Praventing accidents and thair ..n zncial and human costs
Tust be =mzhasized as strongly whan the work is dcne by voluntzars as

~hen it is done by paid amplcyesas.

The list which follows is not an exheustive list of safety mzasures, but
it dsces mantion some points to be followed:

1. Trainina: Like paid emplecyees, volunteers need to be trained to do
the job they will be doing. Training, of course, varies from job
to job, but it is safe to say that inadequately trained amployees
or volunteers are more prone to having accidents than wall trained
ones.

2. Supervision: The fact that a volunteer gets no paycheck dees not
mezn that' he or she should not be supervised. Careless work habits
otten lead to accidents on the job and voluntesrs must zbide by the
atety standards of the job.

3. DOriving Qualificaticns: Voluntesrs must be licensad and zble to
drive -he kind of venicle their work requires. Oriving records
(MVR's) should be obtained from the Department of Motor Vehicles to
be sure that prespective drivers do not have unsafe records.

4, Drivers Training: Like state employees, volunteers who recularly
drive vehicles should take the Cefensive Drivers Training course
offered by Ceneral Services and supervisors should periodically
observe the driving habits and practices of velunteers.




VYznicles: If voluntzars use zers
vehicles, including the tires, mu
and have s=at belts. Supzarvisors
srivate venicles.

al vehicles in thei
be in safe operati
hould physically ch

o

Parscnal Insuranca: State employzes may be raguirad to furnish
ayidenca that rrey carry autcmobile liability insurance mesting th
financial responsibility izw requiremsnts. Voluntzars should be
rzquiraed to do so.too. Standard Form 261 is availzble and can Ge
usaed for that pur;osa.
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