By George D. Webster

%™ ~ A Mav 17 opinion, the Su-
preme Court upheld a lower
court’s ruling that the Amer-
ican Society of Mechanical

: Engineers, New York City, is
habic for the anticompetitive acts ot
its members, By a vote of 6-3, the high
court agreed that ASME was respon-
sible for the actions of two volunteers
wio had conspired to disparage a
competitor’s product through misuse

" of the association’s safety-standard

interpretation process.

The result of this decision could af-
fect associations for many years to
come.

Facts surrounding case

The facts surrounding Hvdrolevel v,
ASME began in early 1975 when Hy-
drolevel Corporation charged that two
volunteer members of ASME had
conspired to misinterpret a sectivn of
the socictyv's “Boiler and Pressure
Vessel Code.”” The two volunteers. who
were members of the standards-writ-
ing committee, decided that a boiler
cut-off device invented by Hydrolevel
did not meeet ASME's voluntary stan-
dard.

These two members, who were also
emplovees of large corporations that
competed in the boiler cut-otf mar-
ket, arranged for the committee to

Geurge D Webster is general counsel to
the Americun Society of Association Ex-
eculives and a partner in Webster, Chamn-
herlair & Bean, a Washington, D.C., law
tirm. He is the author of The Law of Ay
SOCTations.,

Your
Association
Could Be
Liable for the
Anticompetitive
Acts of Members

The Supremie Court
recently held an
association liable for the
anticompetitive acts of
its volunteer members.
To protect your
association from a
similar misfortune, you
should analyze yvour
operating procedures
and carefully monitor
the activities of
volunteers—particularly
those involved in the
standards-setting
process.

issue a letter that negatively com-
mented on the safety of Hydrolevel's
device, This letter, Hydrolevel con-
tended, impaired its attempt to mar-
ket the cut-off.

Consequently, Hydrolevel filed a
suit against the two companies and
ASME on the grounds that the two
volunteers had acted only to further
their employers” interests. The com-
panies both setiled privr to the trial,
but the case continued against ASME.

The U.S. District Court for the
Eastern District of New York in Feb-
ruary 1979 found ASME guilivol par-
ticipating in a conspiracy to restrain
trade under the Sherman Antitrust
Act and ordered the association to pay
Hvydrolevel darnages in the amount
of $7.5 million.

ASME appealed the decision to the

U.S. Court of Appeals for the Second
Circuit. The appellate court upheld
the lower court’s decision on liability
but reversed the lower court’s deci-
sion on damages. It was the appellate
court’s decision regarding ASME's li-
ability that was upheld by the Su-
preme Court,

Doctrine ot apparent authority

In the Supreme Court, ASME's li-
ability was based on the doctrine of
apparent authority under the law of
agency. The court decided that the
volunteers had been given apparent
authority by ASME 1o act on this
standard, and the association was
therefore liable for their acts.

The court awarded treble damages
even though ASME never ratified, au-
thorized, or derived any benefit from
the activity of the two volunteers in-
volved. Justice Powell dissented, say-
ing: “In ray view, such an expansive
rule of strict liability, at least as ap-
plied to nonprotit organizations, is
inconsistent with the weight of pree-
edent and the intent of Congress, un-
supported by the rules of agency law
that the court purports to apply, and
irrelevant to the achievement of the
goals of the antitrust faws.”

His arguinent against treble dam-
ages was to no avail. However, the
case is not over yet. Since the court
of appeals reversed the original $7.5
million damage award as being
“grusslv excessive,” ASME still has
the ri‘ht to a retrial on the issue of
damages.

Could it happen again?

By integrating appropriate proce-
dures into the stapdards-writing
process, associations ¢an probably
prevent fatuve application of the doc-
trine and ensure that the facts in this
case do not arise again. If ASME had
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implemented publication and appeal
procedures, the letter concerning Hy-
drolevel’s cut-ofl device would pot
have been written.

According 1o a footnote in the court’s
opinion, ASME has since developed
procedures 10 protect it from future
“similar misadventures.”

“Indeed, ASME has initiated pro-
cedures 1o protect against similar
misadventures in the future. After its
experience with the Hydrolevel af-
fair, ASME began issuing a publica-
tion containing all written 1echnical
inquiries pertaining to cudes and their
interpretations, a publication avail-
able through subscription . . . Appar-
ently, ASME now gives its interpre-
tations close scrutiny through the
publications process .. ."”

New legal principle

The Hydrolevel case represents a
new legal principle. Its immediate ef-
fect will make standards-making
groups more public in their operation

hecause they have to be concerned
about liahitity.

However, the court's decision should
not deter volunteers from serving as
members of the standards-making
committees of properly insured as-
sociations. If insurance can cover po-
tential liability, company represen-
tatives will probably still participate
in the standards-making process be-
cause of the importance of standards
to their products.

Various insurance brokers indicate
that major companies are now con-
sidering a policy that might be needed
to cover both associations and their
volunteers {rom such situations, as-
suming that such a policy does not
already exist.

There will undoubtedly be many
cfforts to apply the broad principle
of this case to many other situations.
For instance, there could be attempts
to attribute liability to a nonprofit
organization even il the organization
is not a standards-making body and
attempts to apply the principle of ap-
parent authority to any act of an as-
sociation’s volunteer member,

To avoid this, associations must be
mare assiduous in controlling the ac-
tivities of volunteers. Procedures
should be instituted to give the as-

]

sociation’s board of directors more

authority in controlling the assuciy.

tion's affairs. Anv act by a volunieer
should be reviewed by the board o
sorne designated commitice to make
sure the principle of apparcnt wu-
thority is not extended.

|
|
|

Associations should alse carciulh |

analyze their structures and vpaun-

ing procedures to make sure that vol. |

unteers and staff members du not
abuse the association’s position. s
claimers should be considered and the

use of association stationerv, distri-

bution of materials, and possible con-
flicts of interest should be monitored.

Facts are atypical

Most assoctation executives are now
aware of the Hydrolevel decision
Many have asked their lawvers 1o

advice on how to best protect the as

sociation and its members from <im-
ilar lawsuits,

it should be emphasized, however .

that the facts in this case are atvpical

If an association's board of divectors |

is givenadequate authority, it ishighls
improbable that these circumstances
will ever arise again.

The set of circumstances surround.
ing the Hydrolevel case should not

recur. f
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