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VOLUNTEER IMMUNITY: MAINTAINING THE VITALITY 

OF THE THIRD SECTOR OF OUR ECONOMY 

by David W. Hartmann• 

The doctrine of charitable immunity, which once shielded 
nonprofit organizations from tort liability, no longer exista. In 
Congress, however, legislation has been introduced which would 
grant immunity from tort liability to volunteers working for a 
"nonprofit organization or governmental entity."' This legisla­
tion is in response to the threat of individual tort liability having 
chilled the recruitment of volunteers and having limited the 
scope of activities which volunteers are willing to undertake.• 
The Volunteer Protection Act, H.R. 911, is a recognition that 
volunteerism has always been an important part of American 
life• and that nonprofit organizations have become an essential 
economic component of our society. Accordingly, public policy 
naturally supports the granting of immunity to volunteers.' 

Volunteer immunity differs significantly from the old doc­
trine of charitable immunity. The notion that a charity was not 
liable in tort first appeared in the American courta in 1876. • 

• David W.Hartmann ii an Aaiatant Profeuor of Finance and Gi!neral Buaineu at 
Southwest Miaaouri State Univenity. Mr. Hartmann received hi.a J.D. degree and M.S. 
degree in finance from Northern Illinois University. He bu practiced for 1i1. years. 

I. H.R. 9ll. IO!at Cong .• lit Seu. (1989) (hen,inafter H.R. 9ll]. Identical legiala• 
tion ii e:a:pected to be introduced in the Senate. 

2. See infra note 33 for the purpoeea of H.R. 911. 
3. "Qut Ptua?", NlJBSTRO, at 9 (December, 1981). New York Governor Mario 

Cuomo ha.a 1taled that "volunteering ia the highest aervice within our reach. .. Nt'w Yor-'i: 
Statt Gowrnor', Office for Voluntary Service, Cm?ZN INVOLVSIIENT, at 2 (Summer 
1988). A national 1urvey conducted in March 1988 found that "(e]ighty-aeven percent of 
retpondenta believe that charitable OrJanizatiom play a ai,nificant role in American So· 
ciety." Giving and Voluntetrin, in the Unittd State,, INDEPENDENT S&croR (with the 
Gallup Organi:r.ation 10 (1988) [hereinafter Giving and Volunteering). 

4. A number o( volunteer organiutiom are interested in H.R 911, including Inde­
pendent Sector, the American Society of Auociation Executivea,the American Society of 
Muaeuma, and the American Aasociation of Retired Penona. 

5. McDonald v. Muaachuaettl Gen. H01p., 120 Mus. 32 (1876). Ten yea.rs earlier, 
the doctrine that e public body wa.s not liable in tort had been repudiated in England. 
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Thereafter, the doctrine of charitable immunity was applied by 
courts throughout the United States in order to protect charities 
and other nonprofit organizations from tort liability and, 
thereby, to ensure their continued existence. In 1942, in the case 
of President and Directors of Georgetown College v. Hughes,• 
the United States Court of Appeals for the District of Columbia 
revised the many justifications which traditionally had been in­
voked to support charitable immunity. Justice Rutledge, writing 
the opinion for the majority, concluded that the doctrine should 
be abolished entirely. The doctrine fell into disfavor, and the 
courts eventually abandoned it. 

Today, nonprofit organizations' can be held liable for the 
tortious acts of their agents under the theory of respondeat su­
perior.• Thus, a tort victim may seek damages from the non­
profit entity, its employees, and its volunteers. 

Charitable immunity never protected volunteers.• It is 
merely coincidental that, by the time charitable immunity died 
out, volunteer immunity had gained public support. The argu-

Mersey Docks Trustees v. Gibbs. II Eng. Rep. 1500, 11 H.L. Caa. 686 0866). 
6. 130 F.2d 810 (D.C. Cir. 1942). 
7. Ordinarily, a nonprofit organization is chartered by the atate in which it is incor­

porated. Section 501 of the Internal Revenue Code enumerates those organizations which 
are exempt from federal tuation, but does not define the term "nonprofit organization." 
Essentially, the list in section 501(c) is comprised of nonprofit entities. both public and 
private. 

8. Under the theory of respondeat su~rior, the muter ia liable for torts commit­
ted by his ser\'ant. RESTATEMENT (SECOND) or AGENCY § 219 (1958). See also Note, Vico· 
rious Liability-A Limited Application of Respondeat Superior to Political Campaign• 
ing, 29 CASE W. RES. L REY. 856, Sil-872 (1979) (volunteers conaidered employees for 
purposes of respondeat superior). 

9. President and Directors of Georgetown College v. Hughes. 130 F.2d 810, 814 
(D.C. Cir. 1942). 

It is a strange distinction, between a charitable inatitution and a charitable 
individual. relieving the one, holding the other, for like service and like lapse in 
like circumstances. The hospital may maim or kill the charity patient by negli­
gence, yet the member of its medical ataff, operating or attending without pay 
or thought of it, dare not lal)R in a tired or hurried moment. (citations 
omitted). 

Justice Rutledge went on to quote from a then current law review as foUows: 
What possible rationa1 basis could the court have for distinguishing ... be-
tween a 1:haritable inatitution and a charitably diapoeed individual? ... If the 
policy of the law ia to encourage donations to charity, the aame policy would 
seem to favor and foster other indi,.;dual acts of kindness and helpfulness; yet 
the courts do not hesitate to hold an individual 'good Samaritan' liable for his 
failure to exercise due care. 

Id. at 815 n.14. 
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ments raised against the doctrine of charitable immunity should 
not automatically be invoked to defeat volunteer immunity. 
Even Justice Rutledge in the Georgetown College case acknowl­
edged that, "If charity should exempt either institutions or indi­
viduals, it should be the latter." 10 

State Statutes Addressing Volunteer Immunity 

Today, many state statutes grant immunity to volunteers, 
but only a few of these statutes achieve the scope of the pending 
Volunteer Protection Act. For example, some local laws grant 
tort immunity only to certain classes of volunteers. The state of 
Connecticut protects any person who donates food to a nonprofit 
organization, but the protection does not extend to the nonprofit 
donee organization. 11 On the other hand, Missouri protects the 
donee organization as well as the volunteer donor." Alaska pro­
tects members of governing bodies of certain organizations, such 
as school boards and hospitals. u Colorado grants immunity to 
volunteers working with youngsters in nonprofit programs." In 

Id. 

Id. 

10. Id. at 814. Justice Rutledge went on to aay that there should be no distinction. 

11. CONN. GEN. STAT. § 52-1>57l(a) (1983). Section s2.55;1(a) provides: 
(A)ny person,including but not limited to a seller, farmer, processor, distribu­
tor, wholesaler or retailer of food, who donates an item of food for use or distri­
bution by a nonprofit organization or nonprofit corporation shall not be liable 
for civil damages or criminal penalties resulting from the nature, age. condi­
tion. or packaging of the donated food. unlea it ii established. that the donor 
knew or had reuonable grounds to believe that the food wu (1) adulterated as 

-defined in aection 21a-101 or (2) not fit for human consumption, at the time 
the donor made the gift. 

Section 42-557l(b) pro,idea that: ''(NJothing in this section limits the liability of the 
donee organization or corporation accepting the food." Under this statute it appears that 
the ultimate burden to screen food quality devolves upon the donee organization, and 
thP risk of loss remains with it. A.ce:ord"OK.LA... STAT. ANN. tit. 76, § 5.6 (West 1981). 

12. Mo. REv. STAT. § 537.115(3) (1981) 1t.1tes: 
All other provisions of law notwithstanding, a bona fide charitable or not-for­
profit organization which in good faith receives and di&tribut.ft food, which 
complies with chapter 196, RSMo, at the time it was donated and which is fit 
for human consumption at the time it is distributed, without charge, shall not 
be subject to criminal or civil liability arising from an injury or death due to 
the condition of such food unleaa such injury or death is a direct result of the 
negligence. reckleuneu. or intentional misconduct of such organization. 

Id. Accord fix. C1v. PRAc. & REM. Coor: ANN. § 76.004 (Vernon 1981). 
13. ALASKA STAT. § 09.17.050 (1986). 
14. COLO. REV. STAT.§ 13-21-116 (2.5)(a)(l9S71. 
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some states, automobile guest statutes protect, with certain pre­
scribed limitations, those who transport others without 
payment.•• 

Many state statutes which grant volunteers immunity pro­
tect only the directors and officers of nonprofit organizations, ex­
cluding from coverage direct service volunteers who lack director 
or officer status. 11 

Some statutes do not protect the defendant from paying all 
damages, but merely place a ceiling on the amount of the award. 
For instance, in Delaware, if the volunteer's negligent act or 
omission involved the operation of a motor vehicle, the victim 
may sue the volunteer, but he may recover damages only if the 
volunteer had insurance, and even then only to the extent of the 
coverage under the policy." In Kansas, volunteers are protected 
if they perform services for a nonprofit organization which "car­
ries general liability insurance coverage."'" If the Kansas volun­
teer has personal liability coverage, he remains liable for acts or 
omissions, but "only to the extent of the insurance coverage."" 
Texas grants full protection to volunteers of charitable organiza­
tions and places a limit on the amount of damages a paid em­
ployee•• or the charitable organization" itself can be ordered to 

15. The Texas guest statute limits the liability prot.tttion to ownen or operators 
who are closely related to the victim of an accident. 

A person who is relaud to the owner or operator of a motor \'ehicle within the 
second degree of consanguinity or affinit)· and who is being transported in the 
motor vehicle over a public highway of this state 85 a guest without payment 
for the transportation has a cau&e of action against the owner or operator of 
the motor vehicle for injury, death, or loss in an accident only if the accident 
was inU'ntional on the part of the owner or operator or was caused by his heed­
lessness or rttkless disregard of the rights of others. 

TEx. C1v. PRAc. & R,;w. Coo• ANN. § 72.001 (Vernon 1985). 
16. Fu. STAT. § 617.0285 (1987); ARIZ. REV. STAT. ANN. § 10.10r; D (1987); OKLA. 

STAT. ANN. tiL 18. § 866; CoNN. GEN. STAT. § 52-557m (1987). 

Id. 

17. DEL Coo, ANN. tit. 10. § 8133(c) (1966). 
18. KAN. STAT. ANN. § 60-3610(b) (1987). 
If a nonprofit organization carries general liability insurance coverage, a vo1un• 
teer of such organization shall not be liable for damages in a civil action for 
acts or omissions u 1uch volunteer unless: (I) Such conduct constitutes willful 
or wanton misconduct or intentionally tortious conduct; or (2) such volunteer 
is required to be insured by law or i11 otherwi~e insure-d again~t !luc-h ac-ltt or 
omis.,ion~ hut, in such case, liability shall be only to the extent of the insurance 
co\'erage. ' 
19. Id. 
20. TEx. Cl\·. PRAc. & REM. CooE ANN. § 84.005 (Vernon 1987). "(T)he liability of 
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pay. 
Some statutes protect public entities and their employees 

whether or not they are compensated. In Illinois, the laws pro­
tect "local public entities and public employees from liability 
arising from the operation of government." 11 Under the Illinois 
statute, "employee" includes any person who worked for the or­
ganization, or did so in the past, whether or not the person was 
compensated.11 The statute is intended to encompass firemen, 
law enforcement officers, and school board members. These 
types of workers are often a mixed group of compensated and 
non-compensated individuals. 

Not all state immunity statutes utilize the term "volunteer." 
Some use terms such as "member," 0 employee," "person," "of­
ficer," or "director," and these terms are not always well defined. 
Most statutes refer to section 501(c) of the Internal Revenue 
Code" for purposes of determining whether or not the organiza­
tion in question falls within the statute. For example, a Dela­
ware statute only protects volunteers associated with a federally 
tax exempt "organization."" Thus, in most states an individual 
must be associated with a tax exempt organization in order to be 
entitled to volunteer immunity. But not all "charitable" groups 
have tax exempt status.'" For example, informal or short-term 
groups of volunteers, organized to meet some specific charitable 
need, and individuals acting alone without any affiliation to an 
organized entity would not be covered under most state statutes. 
The latter includes the "Good Samaritan."" 

the employee is limited to money damages in a muimum amount of $500,000 for each 
single occurrence of bodily injury or death and $100,000 for each single occurrenct for 
injury to or destruction of property." Id. 

Id. 

21. Id. at § 84.006. 
{I)n any civil action brought against a non-h08pital charitable organization for 
damages bated on an act or omission by the organization or ita employees or 
\'olunteers, the liability of the organization ia limited to money damages in a 
maximum amoU:Ot of $500,000 for each person and $1,000,000 for each aingle 
occurrence of bodily injury or death and $100,000 Cor each tingle occurrence for 
injury to or destruction of pro~rty, 

' 22. ILL. REV. STAT. ch. 85, para. 1-101.l (1986). 
23. Id. at para. 1-202. Independent contractors are apedfically e:a:duded. 
24. I.R.C. § 501(c)(l954). 
25. DEL. Coo• ANN. tiL 10, § 8133(a)(5) (1986). 
26. See supra note 7 regarding tax-exempt ,tatua. 
2i. I S. SPEISER, C. KRAUSE, & A. GANS, THE AMERICAN LAW or ToRTS 791 (1983). 
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It is apparent that existing state legislation on volunteer im­
munity is not only piecemeal but also inconsistent from state to 
state." Many of the statutes are not comprehensive in coverage, 
suggesting that groups with the most lobbying power have been 
the most successful in securing immunity for themselves, while 
leaving other volunteers open to liability.'" The situation is an 
appropriate one for model legislation. 

Federal Legislation Granting Volunteer Immunity 

The Volunteer Protection Act of 1989, H.R. 91 I, now pend­
ing in Congress sets forth model legislation which would grant 
any volunteer or a nonprofit organization or governmental entity 
immunity'° from tort liability. The individual must be acting in 

"'Good Samaritan· statutes pro,·ide in euence that anyone who, in good faith renders 
C'mC'q::cncy rnre or assistance at an accident, etc., shall not be liable for ordinary acts or 
omi!-!,inn!- or ne~ligence." Id. Colorado ntends protection to the Good Samaritan 
whether or not the Good Samaritan i!I an individual or an organization. 

"To encourage the provision of sen;cH or uaistance by J)fr&Ons on a \'oluntary 
basis, a person shall not be deemed to have auumed a duty of care where none 
otherwise existed when he performs a service or an act of assistance, without 
compensation or expectation of compensation, for the benefit of another per­
son, or adopts or enforces a policy or a regulation to protttt another penons'a 
ht>alth or safety." 

Cot.0 RE\'. STAT.§ 13-21-116(2)(a) (1987). Under§ 13-21-116(4) the tum "person" is 
defined as "an indi·•idual, corporation, partnerahip, or association." Id. An Iov.·a at.at.ute 
pro\·ides that. any penon who, in good faith, renden emergency care or assistance with­
out compensation at the place of an emergency or accident shall not be liable for any 
civil damages for acts or omissions "unless auch acts or omissions constitute recklHS­
ness." low, Coo•§ 613.17 (19691. An Oklahoma statute, specific.ally entitled the "Good 
Samaritan Act," covers a large group of volunteen who ere exempt from liability. OKLA. 
STAT. Ass. tit. 76, §5(4) (West. 1979). Accord TEx. Ct\'. PRAc. & REw. CooE ANN. § 74 
(Vernon 1985). 

28. Individual slate statutes which addreu volunteer immunity are typicall),· found 
scattered in the compilations of state atatutet. Thia makes a comprehensive survey of 
such statutes difficult even with the assistance of computerized research and contributes 
lo confusion about this aspect of the tort process altogether. For a more complete sum­
mary of state st.atutei. which addrH..~ volunteer immunity, lff S. McC'urley, An Analysis 
of Vnlunteer Prottttion Ugislation (September 1987) (unpublished paper prepared for 
the American Association of Retired Penons), Appendix 2, at 13. 

29. See, e.g., TEx. Crv. PRAc. & R.!:w. Coo1 ANN.,§ 78.001 (Vernon 1985). In Texas, 
for example. "(al volunteer firt fi1thter or a volunteer fire dtpartment i11 not liable for 
damage to property rel\ultin1t from tht fire fighter•• or the departmtnt's reasonable and 
necessary action in fighting or extinguishing a fire on the property." Id. In Illinois, a 
similar statute confers immunity upon law enforcement officers and firemen, but without 
regard to whether or not they are compensated. ILL. Riv. STAT. c-h. 70, para. 61 {1989). 

30. This le1tislation was introduced in the 100th Congreu in 19A7 u tht Volunteer 
Protection Act of 1987. The 1989 venion substituted the phrase "protection from per-
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good faith and within the scope of his or her official functions 
and duties with the organization or entity. 11 Immunity would 
not be extended to an individual who caused an injury by "will­
ful and wanton misconduct."" As set forth in H.R. 911, the leg­
islative purpose of the bill is to: 

promote the interest of social service program beneficiaries and tu• 

payers and to &IIBtain the availability of programs and nonprofit orga­
nizations and governmental entities which depend on volunteer con­
tributions by encouraging reasonable reform of State laws to provide 
protection from personal financial liability to volunteers serving with 
nonprofit organizations and governmental entities for actions under­
taken in good faith on behalf of such organizations." 

sonal financial liability" for the tum "immunity" in the 1987 veraion. Since the phrase 
defines the term, it ia not immediately apparent why the change was made. 

31. H.R. 911, supra note I, at§ 4lalll). 
32. Id. at § 4(a)(2). See note 79 infra for further diacu.ssion or the phrase .. willful 

and wanton.•• 
33. H.R. 911. supra note I, at § 21b). According to Congr ... man Porter, "IT}he 

sole purpose of the H.R. 911/S. 929 i.a to ensure that volunteen keep coming forward to 
offer their services." Volunteer Protection Ac-t of 1987 Before the Senate Ju.dic-Ulry Sub· 
c-ommittee on Courts and Administrotit.'e Practices Hearings on S. 929/H.R. 911, 100th 
Cong., lat S.... (May 20, 1988) (testimony of the Honorable John E. Porter, M.C., al 7) 
[hereinafter 1988 Hearings}. The_Te:a:as Charitable Immunity and Liability Act of 1987, 
which took effect on September 1, 1987, &et.a forth the following findings and purpoaes: 

{1} robust, active, bona fide, and well-supported charitable organiz.ationa 
are needed within Tena to perform essential and needed aervices; 

(2) the willingneas or volunteen to offer their aenicea to theae organiza­
tions is deterred by the perception of personal liability arising out of the aer­
vicea rendered to these organizations; 

(3) becau.&e of these concerm over personal liability, volunteen are with­
drawing from services in all capacities; 

(4) these tame organizations have a further proble~ in obtaining and af. 
fording liability insurance for the organiz.ation and its employees and 
volunteen: 

(5) theae problems combine to diminil.h the aervices being provided to 
Tens and local communitie, because of higher coeta and fewer program.a; 

(6) the citizens of this state have an overriding interest in the continued 
and increased delivery of these aervicee that muat be balanced with other pol­
icy conaiderationa; and 

(7) becauae of the above conditions and policy considerations, it is the pur­
pose of this Act to reduce the liability npoaure and insurance COit.i of theee 
organiiations and their employeet and volunteers in order to encourqe volun­
teer aervices and muimize the retourcea devoted to deliverin1 these aervices. 

TEX. C1v. PRAc. & REM. Coo• ANN. § 84.002 (1987). Se, al.,o Kahn, Organization,' Liabil• 
ity for Tort, of Voluntem, 133 U. PA. L. Rov. 143.1, 1435-36 (1985) (volunteering en­
hancet functioning of democratic system by strengthening participation of citizens in 
their communiliea). 
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The Act encourages the states and their political subdivi­
sions, such as cities and counties, to enact similar legislation and 
awards any complying state a one percent increase in its Federal 
Social Services Block Grant funds." The amount of this 
"award", however, is insubstantial. For example, in 1987 this 
amount would be approximately $3,000,000 in a large state like 
California, and approximately $400,000 in a small state like New 
Hampshire." The award provision alone cannot be expected to 
force states to enact the model legislation. The bill's sponsor, 
Congressmen John E. Porter (R-Illinois), commented that "[the 
award] is a very modest amount, but a sufficient sum to moti­
vate the states to act."'" 

One of the more significant features of the Federal bill is 
that it defines many of the terms which are essential in the area 
of tort immunity. Under H.R. 911, the term "volunteer" means: 

an individual performing services for a nonprofit organization or a 
governmental entity who does not receive compensation, or any other 
thing of value in lieu of compensation, for such services (other than 
reimbursement for expenses actually incurred or honoraria not to ex­
ceed $300 per year for government service), and such term includes a 
volunteer serving as a director, officer, trustee, or direct service 

34. The purpose of and authorization for Federal Social Ser\·ices Block Grant 
funds is set forth in Subchapter XX of the Social Security Act of 1975 as follows: 

For the purposes of consolidating Federal assistance lo States for social ser­
vices into a single grant. increasing State flexibility in using social service 
grant.a, and encouraging each State, as Car as practicable under the conditions 
in that State, to furnish services directed. at the goals of-
(1) achieving or maintaining economic self.support to prevent, reduce, or elimi­
nate dependency; 
(2) achieving or maintaining self.sufficiency, including reduction or pre,·ention 
of dependency; 
(3) preventing or remedying neglect. abuse, or exploitation of children and 
adulta unable to protect their own interests, or preserving, rehabilitatinit or 
reuniting families; 
(4) preventing or reducing inappropriate institutional care by providing for 
community-based care, home-bued. care, or other forms of less intensive care; 
and 
(5} securing referral or admission for institutional care when other form& of 
care are not appropriate, or pro,iding (ervices to individuals in int.tilutinns; 
the-re are authorized to be appropriated for each fiscal ,,ear such sums as may 
be necessary to carry out the purposes of this &ubchapter. 

42 u.s.c. § 1397 (1981). 
35. 1988 Hearing,, aupra noU' 33, al I l. 
36. Id. 
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volunteer. 11 

Also, "nonprofit organization" is defined as "any organiza­
tion described in section 50l(c) of the Internal Revenue Code of 
1986 and exempt from tax under section 501(a) of such Code."" 
The terms "damage or injury" are defined as including "physi­
cal, nonphysical, economic, and non-economic damage."" The 
phrase "within the scope of such individual's official functions 
and duties with the organization or entity"•• is used to further 
circumscribe when the individual volunteer is protected by the 
act. 

As one of many tort reform acts, the federal legislation re­
flects public dissatisfaction with the tort process as it has devel­
oped in the courts." This vexation has been expressed by the 
state legislatures. In enacting its immunity legislation, the Colo­
rado General Assembly's stated purpose was to: 

encourage the provision of services or assistance by persons on a vol­
untary basis to enhance the public safety rather than to allow judi­
cial decisions to establish precedents which discourage such services 
or assistance to the detriment of public safety." 

The boundaries of our tort law have previously been estab­
lished by legislative bodies as well as by the courts." The judici­
ary has never had a monopoly on the creation of tort immunity. 
Statutes of limitations, for example, which absolutely bar tort 
victims from bringing suit if the action is not filed within a spec-

37. H.R. 911. supra note 1, at § 6(1). 
38. Id., supra note 1, at § 6(2). 
39. Id., supra note 1, at § 6(3). 
40. Id .. supra § 4(a)(l). Most likely the draften intended this phrue to be 

equivalent to "scope of employmenL .. See R.EsTATEMENT (SECOND) o, AGBHCY § 228 
(1957). 

41. In it.a findings, the original 1987 venion of H.R. 911 expressed the need for 
such legislation in part becaU!e of "the unpredictability of liability awarda and doc­
trines .... " Thie language was excluded from the 1989 draft. 

42. COLO. Rzv. STAT. § 13-21-116(1) (1987) (emphasis added). 
43. Sovereign immunity hu come from both courts and legislatures. For enmple, 

in Miuouri the doctrine of 10vereign immunity wu part of the common law until it wu 
abandoned by the court in 1977. See. e.g., Jones v. State Highway Cooi'm'n., S57 S.W.2d 
225 (Mo. 1977) (en bane). Then, in 1978, the Missouri General Assembly reinstated the 
doctrine with certain exceptions. Mo. REv. STAT. § 537.600 (1978). In 1985, the Miuouri 
General Assembly amended the statute to permit 1uit.a against governmental entities for 
"negligent. defective, or dangerous dnign of a highway or road, which wu deai,ned and 
constructed prior to September 12, 1977" as an exception to sovereign immunity. 
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ified time, are legislative in origin. Bankruptcy, which is also 
governed by statute, sometimes effectively results in a denial of 
compensation by protecting the tortfeasor from paying dam­
ages." Incorporation is also a limitation on the tort victim's abil­
ity to obtain compensation because the individuals who own the 
corporation (shareholders) and those who manage it (directors 
and officers) generally are not personally liable for torts commit­
ted by the corporation. Automobile guest statutes can deny re­
covery to certain specified tort victims." Tort immunity is often 
bestowed upon an employer by virtue of workers' compensation 
legislation." The preceding examples demonstrate that public 
policy has influenced the development of tort through legisla­
tion, rather than through court decisions. 

Volunteers As An Economic Resource 

It is impossible to address the magnitude of the need for 
this federal legislation without discussing the economic aspects 
and the social phenomena which constitute "volunteerism." 
Public policy favors volunteer immunity because volunteers 
have become indispensable to our society. Volunteers have been 
described as the "Third Sector" of our economy, along with gov­
ernment and business." In a recent Senate hearing on H.R. 911 
it was pointed out that: "This country depends on volunteers to 
make things work, from town councils, libraries, school boards, 
fire departments, and hospital boards, to scout troops and little 

44. In Re Johns-Manville Corporation, 36 Bankr. 727 (S.D. N.Y., 1984). When the 
Johns-Manville Corporation filed for reorganization under Chapter 11 of the Bankruptcy 
Code, ubestos-lawsuit plaintiffs contended that Manville waa miswiing the Bankruptcy 
Code by attempting to uae reorganization to resolve products liability claims. Id. at 730. 
The Bankruptcy Court concluded that liquidation of the company would preclude just 
compensation of Manville's asbestos claimants. Id. at 736. 

45. See Tr:x. CooE ANN. tit. 4, ch. 72 {1985) (liability of motor vehicle owner or 
operator to_ KUe&t). 

46. 2 S. SPEISER, C. KRAUSE, & A. GANS. THlt AMERICAN LAW OP TORTS 258 (1985). 

It is a atandard feature of these worken' compenaation 1yatema, state and Fed-
eral, that, insofar u an employee is covered-as usual with aome excep­
tions-they provide an immunity to the employer within that 1y1tem, and, as 
the statutes usually in terms declare and the eourt.9 fully implement, the rom­
pensation afforded is the e:cclu.siue remedy with common law tort damage ac­
tions being barred. 

Id. at 259 (emphasis in original). 
47. INDUSTRY WuK at 13 (Oct. 19, 1981 ). 
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league baseball teams."" 
Volunteers are an important resource. In 1987 forty-five 

percent of all Americans eighteen or older volunteered in a vari­
ety of activities. This means that some eighty million people 
donated approximately nineteen and a half billion hours of la­
bor," the dollar value of which has been estimated at 
$150,000,000,000.•0 

One attribute common to all volunteers is the giving of "ser­
vices without any express or implied promise of remunera­
tion.""' Some volunteers work in traditional formal settings such 
as hospitals, churches, and schools. Others are engaged in less 
formal volunteer activities such as organizing a fundraiser to aid 
a family whose child is hospitalized, assisting an elderly neigh­
bor, or baking a cake for a 4-H group. Volunteering to work for a 
formal organization typically involves a specific time commit­
ment whereas informal volunteering may involve a more or less 
flexible or short-term time commitment. 

The organizations served by volunteers are numerous and 
varied. They address the acquisition of knowledge and skills 
(Association for the Blind, Laubach Literacy International); 
children and family services (Big Brothers/Big Sisters, Ronald 
McDonald House); community coordination services (United 
Way); health services (American Cancer Society, American 
Heart Association, Arthritis Foundation, March of Dimes); ser-

48. 1988 Hearings. supra note 33 (testimony of Senator John Melcher at 3). At the 
May 20. 1988. hearing, Congressman John Porter testified that: 

the advancement of volunteer protection statutes is a goal shared by literally 
hundreds of nonprofit and ,roluntttr-dependent organizations. In the House, I 
ha,.·e collected 238 cosponsors on H.R. 911-111 Democrat.a and 127 Republi• 
cans. Almost all of these supporters hne signed on as a result of local citium 
who contacted them, explained the severity of the problem and requested their 
support . ... Volunteers are central to the fabric of our society, to our way of 
life, and this legislation is a modest attempt to holster the contribution they 
make. 

Id. at 16 {testimony of Congressman John Porter). 
49. Giuing and Volunteering, supra note 3, at 5. 
50. Id. Of course the total value of contributiofll volunteers make c.annot be mea• 

sured solely in quantit.ati\·,e: terms. For an economie study of the value of the volunteer 
labor supply, see Menchik & Weisbrod, Volunt€'er Labar Supply, 32 J. Pua. EcoN. 159 
(1987). 

51. BLACK'S LAW D1e110NARV 1413 (5th ed. 1979); WEBSTER'S Nzw CoLLEGIATI D1c­
T10NARV 1~0:l (1981). See also K11.hn, Organization·• Liabilit_v for Torts of Volunteers, 
133 U. PA. L. Rzv. 1433, 1434 n.9 (1985) for a lengthy diM:ussion of the term "volunteer." 
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vices to the handicapped (Special Olympics, Spina Bifida Asso­
ciation); international services (World Wildlife Fund, USO); pro­
vision of basic needs and economic opportunity (Salvation 
Army); protection for animals (Humane Societies); youth (Boy 
Scouts/Girl Scouts, Campfire); and recreation (YMCA)." This 
variety of volunteer activities suggests the variety of injuries 
which can occur in the rendering of volunteer services. Only leg­
islation which is broad in scope can effectively address the im­
munity issue. 

Volunteers also work in governmental units. The volunteer 
work force in the public sector is very large and includes all of 
the volunteers in schools, courts, and local governments. In 1985, 
eighteen percent of the total volunteer time was contributed to 
federal, state, and local government organizations."' According 
to one author, in 1982 four thousand people volunteered to work 
in Orlando, Florida schools; 84,000 people volunteered in the 
state of New Jersey for fire and emergency squads; and 150,000 
citizens participated in police sponsored neighborhood patrols in 
Philadelphia ... The liability of units of government for torts 
committed by volunteers, however, is complicated by the theory 
of governmental immunity.'' 

The largest category of volunteers, almost one-fifth of the 
population, is oriented toward religious activities such as Sunday 
school teaching and ushering.,. The most common reasons given 
for volunteering are that people want to do something useful 
(54%), that they thought they would enjoy the work (34%), or 
that a family member of friend would benefit (27%).01 

Volunteering helps not only the beneficiary but also the vol­
unteer. Through volunteer work many young people gain valua­
ble experience which they could not obtain elsewhere. Older vol­
unteers gain the satisfaction of "doing something useful" with 
their skills. In 1981, more than 250,000 people sixty years of age 

52. Federal Coordinating Committee and the Director of OPM, CFC Brochure and 
Principal Combined Fund Organization Report to Contributon for the 1987/88 Com• 
bined Federal Campaign for Springfield and the surrounding area. ,. 

53. American., Volunteer 1985, INDEPENDENT SECTOR (with the Gallup Organiz.a• 
tion). al 4 (1986). 

5-4. Allen, Volunteer.1: Two Vieu·s, NATION'S CmES WEEKLY, at 2 (Feb. 1, 1982). 
55. Kahn, 1upra note 51, al U35 n.12. 
56. ..Qu• P,SA?.'' NUESTllO (December 1981). 
57. GiL•ing and Volunteering. iupro not-P 2, at fi. 
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nnd older participated in the federal Older Americans Volunteer 
Program through its Foster Grandparent Program, the Senior 
Companion Program, and the Retired Senior Volunteer Pro­
gram... In fact, the influx of women into the workplace has 
shrunk the pool of potential volunteers and increased the de­
mand for older, retired volunteers. By 1983, the number had 
risen to 350,ooo.•• Thousands more have worked with the Ser­
vice Core of Retired Executives (SCORE) through the Small 
Business Administration. 

Older Americans have a special interest in the preservation 
of volunteerism-as both volunteers and beneficiaries. They 
sometimes are volunteers and occasionally are tort victims. Be­
cause of this special position the American Association of Re­
tired Persons (AARP) has commissioned studies on the issue of 
Volunteer Immunity.•• 

In 1981, the Reagan administration, in pursuing an agenda 
of cutbacks in federal social assistance, created a dramatic shift 
of responsibility from the public to the private sector. When fed­
eral funding for social-welfare, health, environmental, cultural, 
housing, and food programs was reduced, the need for volunteer 
services grew.•• In 1982, President Reagan announced the forma­
tion of a "President's Task Force on Private Sector Initia­
tives . .,., As he was leaving office in January, 1989, President 
Reagan indicated that he has favored private philanthropy over 
government welfare programs ... It has been stated that owing to 
this economic trend: 

The ,·olunteer army will have to shoulder greater responsibilities in 
future years. Federal budget cuts are pinching the nonprofit sector, 
making in increasingly dependent on volunteers. Independent Sector 
expects the 1986 tax reform bill to cut donations by another $11 bi!-

58. "Are l'ou Helping Other,?,•· MODERN MATURITY (AugU5t/September 1981). 
59. "The-Good a Good Voluntcrr Can Do.'' CHANCING Tn,zs 71 (August 1983). 
60. See S. McCurley, supra note 28. Se(' also A. Goodman, Immunity from Liabil­

ity for Volunteen (March 15, 1988) (unpublished paper prepared for the American Asso­
ciation of Retired Persons). 

1981
~-1. "Our Econom.v Need$ Vital 'Third Sector,"' INDU5!:RY WE.EK. (October 19, 

62. Stokes, \'oluntccri: Tu·o \lieu·s, NATION'S Cmu WEEKLY (Feb. 1, 1982). 
Smaller government and lea& spending has been criticiud u a "fatuous" notion of aub­
stitutinK private philanthropy for government aervicing of social programs. Kinsley, 
WaitinR for Lenny, HARPERS (March 1982). 

6:l. Speech by President Reagan. to the Knights of Malt.a (Jan. 13, 1989). 
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lion, because the government makes it more expensive to give when it 
lowers individual tax brackets and charitable contributions can't be 
deducted by those who don't itemize. Yet in the coming years, many 
groups will need the attention of volunteers: the growing number of 
the very old who need looking after, young children in need of day 
care, and the increasing number of immigrants with limited English 
ability are only a few." 

Unless volunteers are protected from personal tort liability, 
it will become increasingly difficult for nonprofit organizations to 
recruit them. A recent Gallup Poll of executives and volunteer 
board members found that sixteen percent of the board mem­
bers withheld their services to a charitable organization out of 
fear of personal liability.•• Two percent of the board members 
surveyed had actually been sued in the course of volunteering 
for a not-for-profit organization." The Gallup Study concluded 
that "while the number of organizations reporting problems with 
liability risk is not great, concern for liability is common."" The 
study also found that forty-nine percent of the volunteer board 
members felt that fewer people would be willing to volunteer to 
serve on boards of directors for this reason.•• This is the true 
impetus for volunteer immunity legislation-that is, the percep­
tion of a crisis in this "Third Sector" of the economy. 

How volunteers and nonprofit organizations perceive the 
"liability crisis" is just as important as the objective reality. The 
perception of risk is very real and it actually does discourage 
potential volunteers from donating their services." In its legisla­
tive findings, H.R. 911 specifically recognized that the percep­
tion of risk is a real problem. H.R. 911 provides: 

64. de Combray. Volunteering in America, AMERICAN DEMOGRAPHICS, at 52 (March 
1987). Seventy-one percent o( the respondent.a in a 1987 Gallup Organization 1urvey be. 
lieved that .. charities are needed more today than five ye.ara ago." Giving and Volunte-er• 
in,, •upra note 3, at 10. 

65. Gallup Organization, The- Liability Crisis and the Use of Volunteers by Non-
Profit Asaociationa, at 31 (January, 1988) [hereinafter Liability Cri.sisl. 

66. Id. at 32. 
67. Id. al 4. 
68. Id. at 30. 
69. Interview with Gene Waite, Director of Public Relations for the Greene 

County, Miasouri, Chapter of the American Red Crosa, in Springfield. Miuouri (Septem­
hf.r 23. 1988). "Recruitment and maintaining volunteers is going to become as competi­
tive as obtaining or securing the charity dollar." Id. 
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111 within certain States, the willingness of volunteers to offer their 
services has been increasingly deterred by a perception that they 
thereby put personal asset.a at riak in the event of liability actions 
against the organization they serve; 
(2) as a result of this perception, many nonprofit public and private 
organizations and governmental entities, including voluntary associa­
tions, local governments, foundations, and other civic programs, have 
been adversely affected through the withdrawal of volunteers from 
boards of directors and service in other capacities."' 0 

77 

Congressman Porter has stated that the passage of the Volun­
teer Protection Act would send a message to volunteers that 
government appreciates volunteers' contributions to our coun­
try's welfare and their dedication to helping others, Volunteers 
must not feel exposed to frivolous and unwarranted claims that 
they have caused harm." 

Nonprofit organizations are caught in a crisis. The 1988 Gal­
lup Poll found that the average cost of liability insurance in­
creased by 155% in 1987." Five percent of the organizations had 
been sued within the preceding five years," and about one in 
four of the organizations surveyed had been sued at some point 
in time." 

Why should state legislatures not assist nonprofit organiza­
tions by enacting volunteer immunity legislation to insure an ad­
equate supply of volunteers? The most powerful argument 
against any grant of volunteer immunity is that it has the poten­
tial to deprive an injured party of a remedy. 

Although one of the goals of tort law is to compensate vic­
tims and to allocate responsibility for their losses, however, tort 
law never has held out a remedy for all victims. For example, a 
duty must exist before liability may be imposed. A skillful swim­
mer can stand on a dock and watch a child drown without incur­
ring a legal duty to attempt a rescue. While the swimmer would 
be judged morally responsible by most persons, the victim would 
lack a legal remedy. 

Nor has tort law ever guaranteed that a successful plaintiff 

70. HR. 911, ,upra note I, §§ 2(a)(I), (2) (emphasis added). 
71. 1988 Hearings, supra note 33. 
72. Liability Crisis, supra note 65, at 8 . 
73. Id. at 13. 
74. Id. 
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would actually receive the amount of compensation awarded by 
the court. If the defendant is poor and has no insurance, he is, 
for all practical purposes, immune. Only in rare circumstances 
are individuals required to carry insurance, and even when in­
surance coverage is mandatory, not everyone will obtain it. So, 
"guaranteed compensation does not exist." Under H.R. 911, a 
tort victim would have to look to the nonprofit entity rather 
than to the volunteer for compensation. 71 H.R. 911 allows states, 
in their discretion, to impose a condition that: 

[P)rotection from liability shall apply only if the organization or en­
tity provides a financially secure source of recovery for individuals 
who auffer injury as a result of actions taken by a volunteer on behalf 
of the organization or entity.,. 

H.R. 911 does not give protection to all volunteers. Certain 
provisions in the proposed federal legislation are designed to 
prevent abuse. For example, H.R. 911 denies protection to those 
individuals: 1) whose torts may be considered "willful and wan­
ton misconduct"; 2) whose actions are not within the scope of 
their official functions and duties with the organization or entity; 
or 3) whose actions are not carried out in good faith.77 

First, under H.R. 911, immunity would be denied to an indi­
vidual where the injury was caused by his "willful and wanton 
misconduct."" This term has been defined differently by differ­
ent courts. A typical definition states that willful and wanton 
misconduct is "a course of action which shows either a deliber­
ate intention to harm or an utter indifference to, or conscious 
disregard for, the safety of others.'"'" While injuries may be the 

75. Arguably, the charitable inatitution is in a better position to bear the burden of 
compensating the victim than ii the volunteer. The charity often bu greater financial 
resources than ita volunteen (particularly in the cue of a governmental entity). From an 
insurance standpoint. the charity rather than it.a volunteers ia the more lorical entity to 
negotiate for liability insurance. Since a charity's insurance rates may ultimately hinse 
on it.a auccesa in eliminating nqligence. it is the logical risk manager. 

76. H.R. "911 -4(d)(5). "A financially aecure iowce of recovery may be an insurance 
policy within specified limita, comparable coverage from a risk pooling mechanism, 

. equivalent UMts, or alternative arrangements that satisfy the State that the entity will 
be able to pay for looeee up to a 1pecified amounL Separate 1tandarch for different typae 
of liability npoaure may be apecified." Supra note I, at H.R. 911 4(d)(5). 

77. H.R. 911. ,upra note I, at ! 4(a). 
78. Id., ,upra note I, at ! 4(a)(2). 
79. Rabel v. Ill. We1leyan Univ., 161 Ill. App.3d 348, 514 N.E.2d 552, 558, 112 Ill. 

Dec. 889, 895 (-4th Dist.., 1987). See ol,o Burnett v. City of Adrian, 41-4 Mich. «8, -4-48 
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same from case to case motive and intent of defendants can vary 
tremendously. H.R. 911 would deny protection to volunteers 
whose conduct rose to more serious levels of wrongfulness. 

Second, "nonprofit organization" is defined in the legisla­
tion as "any organization described in section 50l(c) of the In­
ternal Revenue Code of 1986 and exempt from tax under section 
501(a) of such Code."'° The Act would not grant immunity to 
individuals acting on their own.11 This provision accomplishes at 
least two things: 

(!) it recognizes the fact that formal organizations are often better 
equipped to manage risk than individual volunteers, and, 
(2) since the organized entity itself can still be sued under the vicari• 
ous liability theory or respandeat superior, the entity is likely to act 
responsibly end adopt a sound risk management program. 

Most organizations train their own volunteers and oversee 
their activities. In fact, with its aggregate experience the organi­
zation is in a better position than the volunteer to understand 
and eliminate or minimize the risk involved with its volunteers' 
activities. As a result, under H.R. 911, the nonprofit entity 
would determine the eligibility of volunteers for immunity. The 
entity, for all practical purposes, becomes the ultimate "risk 
manager." Since the victim of a volunteer's negligent conduct 
can still look to the organization for redress, it is reasonable to 
infer that nonprofit organizations will act prudently in recruit­
ing, training, and monitoring their volunteer workforce. 

Finally, the "good faith" requirement of H.R. 911 provides 
one more hurdle which may further insure that the volunteer 
who is protected actually deserves it. Once again, the statute 

326 N.W.2d 810, 811 ("Willful and wanton misconduct" ia made out only if conduct 
alleged 1how. intent to harm or, if not that. such indifference to whether harm will reault 
u to be equivalent of willingneu that does, and "willful and wanton misconduct" is not 
high degree of careleunesa); Tranby v. Brodock, 3-48 N.W.2d 4()8 (S.D. 1984). "'Willful 
and wanton miaconduct · meana something more than negligence; it desaibet conduct 
which transcends negligence and is ditferent in kind and characteristics; it-is conduct 
which partakes to aome appreciable extent, though not entirely, of the nature of a delib• ~ 
erate and intentional wrong." Id. at 461; Morgan v. S. Pac. Transp. Co., 37 Cal.App.3d 
1006, 1011, 112 Cal.Rptr. 695, 698 (1974) (an agcravated form of negligence, differing in 
quality rather than degree from ordinary lack of care). 

80. H.R. 911, ,upro note !, at § 6(21. 
81. For example, a penon who helps an elderly neighbor to do chorea would not be 

entitled to immunity. 
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looks to the volunteer's intent. 
Under the proposed legislation, the states are also permitted 

to impose additional restrictions on volunteer protection from 
tort liability. Individual states may impose the condition that 
"the organization or entity must adhere to risk management 
procedures, including mandatory training of volunteers. "81 The 
Act further permits states to preserve the principle of respon­
deat superior by allowing this theory to coexist with volunteer 
immunity." It also allows the states to exclude from protection a 
volunteer who "was operating a motor vehicle for which a pilot's 
license is required.""' Last, a state may deny volunteer immu­
nity where an officer of a state or municipality brings the suit. 81 

H.R. 911 and similar state legislation would impact 
volunteerism and tort law in at least three major respects. First, 
nonprofit organizations would be allowed to offer assurance to 
their volunteers that if volunteers exercise reasonable care, they 
will not be held personally liable for personal injury or property 
damage. Studies have shown that this will have a positive im­
pact on the nonprofit sectors's ability to recruit and retain vol­
unteers. Second, in most instances lawsuits would be brought 
against the nonprofit entity rather than against the individual 
volunteer. Third, since the nonprofit organizations themselves 
would be the ultimate defendants in most tort actions, it can be 
expected that they would be more conscientious in their risk 
management programs. 

In practice, the Volunteer Protection Act will not unfairly 
limit the ability of tort victims to recover for injuries received as 
recipients of services provided by volunteers working for non­
profit organizations. Since the threat of personal tort liability of 
volunteers is largely perceptual rather than real, the major im­
pact of the Act will be to lessen the fear of personal liability, 81 

82. H.R. 911, ,upra note I, at § 4(d)(l). 
83. Id., supra note I, at § 4(d)(2). 
8-1. Id., 1upra note 1, at § 4(d)(3). This provi,ion, if included in state legislation. 

would deny immunity to volunlffrs in a great number of instances. 
85. Id., supra note I, at § 4(d){4). 
86. H.R. 9ll may not eliminate entirely the volunteer'• need to retain an attorney 

in order to establish that the volunteer comes within the protection of the legislation. 
For example, the volunteer/defendant will still have to ahow that his conduct was not 
"willful or wanton .. and that he was working for a recognized organization at the time of 
the alleged tort. Thus, even with this legislation, the volunteer is not relieved of alt risk, 
and he may still be faced with the coeta of hiring an attorney and defending himself at a 
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thereby eliminating the recruiting problem which nonprofit enti­
ties currently face. 

hearing or trial just to prove that he comes within the clus of people protected by the 
particular 1tatute. But, anyone in our BOCiety ia 1wceptible to a lawsuit, and the risk of 
ha\·ing lo defend i1 simply part of the c01L of the aystem . 
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