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Proposed .Federal Volunteer-.,,.,s;,c,•r-.-, -
Protection Act: Form or Substance? 
By James C. Kozlowski, j.D., Ph.D. 

This month's colu,nn contains an 
analysis of proposed federal legisla
tion to "protect" volunteers from 
negligence liability. This analysis 
was prepared at the request and 
with the support of NRPA Director 
of Public Affairs ·Barry S. Tindall. 
While it is unlikely that these bills 
will be considered in the present 
session of Congress, similar pro
posals to encourage limited tort im
munity for volunteers will probably 
resurface when the United States 
Congress reconvenes in January. 
Given the importance of volunteers 

in the provision of leisure services, 
it would behoove interests within 
NRPA to become familiar with pro
posed and existing immunity 
legislation in this area. 

Federal Posturing or Catalyst 
for States? 

The proposed "Volunteer Protec
tion Act of 1987," H.R. 911/S. 929, 
would, in part, require each state to 
certify to the secretary of health and 
human services that it has enacted a 
statll_~_~hich provides limited im-

munity to volunteers of non-profit 
organizations and governmental 
entities. Specifically, states would 
have to provide that "any volunteer 
of a non-profit organization or gov
ernmental entity shall be immune 
from civil liability in any action . 
resulting in damage or injury to any 
person" if the volunteer was acting 
in good faith within the scope of his 
or her authority. Such volunteer im
munity, however, would not be 
available where the damage or in
jury was "caused by willful and wan
ton misconduct." Certification of 
compliance would be required 
each fiscal year, beginning in 1989. 
Those states which fail to provide 
the required certification would 
Jose one percent of their fiscal year 
allotment for the Social Services 
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, ScientificaJiydesigned Playscapes are today used in 
,, hundreds of special fl!!hools; hospitals, and park1111d 

recreation districts for adaptive development. These 
proven systems are notable for releasing the kinetic 
potentials of handicapped children through active, 
ever-r,hanging games of irnaginalinn in socially co
operative play. Safety is assured with child-scaled 
hand and footholds, everywhere. Playscapes are 
highly effective for mainstreaming handicapped 
youngsters into play activities with normal children. 

~. 17-YEARSUCCESSSTORY 
Callorwritefora40-pagecolorcatalog 
andcasehistory-demonstratinghow 

~-: a typical Playscape helped children 
with the roost extreme dysfunctions at 
Frances Blend Elementary School for 
the Blind. nca (80'!!!!.?.:.!794 

Frances Blend Elementary School for the Blind ·~inc. 5642 Natura/ Bridge, St. Louis, MO 63120 
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willful/wanton miscondlJs:t !J:~l' ••M, 

intentional or outcageQns wis-
conduct As the term suggests, "will-
ful" requires an intent or will lo in.....; 
jure. While not-intentional, " wan-
ton" misconduct demonstrates an 
utter lack of care and complete dis-
regard for the physical well-being of 
others. 

H.R 911/S. 929 states that paten-
tial voh.mteecs ar:_e illcreasjnglr be-
ing deterred from Qffeci □g tbei c sec.-
vices "by a perception that they 
thereby put personal assets at risk in 
the event of liability actions against 
the organization they serve." While 
state legislation inspired by the bills 
may provide volunteers with a po-
tent defen§e tQ t!:lll liabililf, it does 
not necessarily preclude their being 
sued. With or without state legisla-

_ tion, volunteers can still be sued. 
The plaintiffs attorney will simply 
have to change the_boilerplate Ian-
guage in the personal complaint to 
allege willful/wanton misconduct, 
rather than ordina ne Ii ence. · ry g g 
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vices provided as a volunteer. The 
perception of risk may, therefore, 
be much greater than the reality of 
personal liability assaciated with 
volunteer seo,jces. 

HR 911/S. 929 would do nothing 
substantive to change the rather 
limited level of personal liability 
associated with most volunteer ser
~s. On the contrary, it may very 
well create the false impression that 
it somehow provides federal pro
tection to volunteers against law
sutts. It does not. 

On the other hand, this proposed 
legislation can act as a catalyst to 
examine existing state laws regard
ing limited immunity and in
demnification for volunteers. In 
many instances, existing state law 
provides volunteers in public park 
and recreation agencies with the 
type of limited immunity en
visioned by H.R 911/S. 929. How
ever, much of the recently enacted 
state "volunteer protection" legisla
tion is not applicable to gov
ernmental entities. In the following 
paragraphs, volunteer protection is 
evaluated under various volunteer 
protection statutes as well as several 
state tort claim statutes governing 
liability for public entities. 

DEIAWARE 

Title 10, section 8132, of the Dela
ware Code provides limitation 
"from civil liability for cenain non
profit organization volunteers." By 
definition, the applicability of this 
statute is limited to "any not-for
profit corporation exempt from 
federal tax under § 501(c) of the 
Internal Revenue Code." It would 
provide no protection to public 
park and recreation agencies in 
Delaware or volunteers in an ..!ill:. 
incorporated association. With the 
exception of volunteer services in
volving the operation of a motor 
vehicle, this statute imposes a 
willfuvwanton or gross negligence 
standard for liability. 

MAlm.ANn 

Similarly, section 5-312 of the 
Courts and Judicial Proceedings Ar-

tide in the Maryland Code provides 
limitations on the 2'per:sooal liability 
of agents of charitable organiza
tions." A "charitable organization" 
is defined as an organization "ex
empt from taxation under § 
501(c)(3) of the Internal Revenue of 
Code of 1954." Funher, the charit
able organization must provide in
surance for its agents. Under such 
circumstances, personal liability of 
the agent will be limited to injuries 
caused by ·malice or gross . neg!i· 
gence. 

NEW liAMPsHIRE 

A recently passed piece of legisla
tion (H.B. 237) provides limited im
munity to volunteers of non-profit 
organizations as well as gov
ernmental entities. Under the sta
tute, volunteers of non-profit organ
izations or governmental entities 
are immune from civil liability for 
ordinary negligence. However, the 
volunteer must have "prior written 
approval from the organization to 
act on behalfof the organization." In 
addition, tfiis statutory immunity is 
contingent upon the volu.nteer .act, 
ing "in good faith and within the 
scope of.]ifa offi~i;i.l functions .. ancL. 
diifies withthe grg:mi,cati_o.n." Fur
ther, the volunteer must not be guil
ty of "willful, wanton or grossly 
negligent miscJiii.duct.." Con
sequently, the volunteer would still 
be liable for willful, wanton or 
grossly negligent misconduct. 

Statutory immunity from liability 
for ordinary negligence is limited to 
the individual volunteer. As a result, 
·tlie-6fgan1zation may still be liable 
for negligence on the part of ao or-._ 
ganization volunteer, However, the 
statute limits the organization's 
liability for volunteer negligence to 

. $250,000 per individual and 
$f;Ooo,ooo per incident._ 

The statute does not include 
volunteer work "related to trans
ponation or to the care of the organ
ization's premises."Further, the 
statutory definition of "organiza
tion•: is limited to 50}(c)(3) non
profit corporations. As a result, un
incorporated· associations· would 
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not be covered by the statute. The 
statute became effectiveJuly 1, 1988. 

NEW JERSEY 

A 1986 New Jersey statute (NJ.SA 
§ 2A:62A-6) provides limited im
~unity against ordinary negligence 
liability for "vcl.noteer athletic 
coaches, managers or officials of 
non-profit sport reams " Liability 
will still be imposed for willful, wan
ton or gross negligence. The statute 
expressly excludes sports volun
t~ers "who provide services or assis
tance as part of a public or private 
educational institution's athletic 
program." Further, the non-profit 
sport team must be "organized or 
performing pursuant to a non-profit 
or similar charter" for the statutory 
immunity to apply. Such limited im
munity would, therefore, not be 
available to most volunteers con
trolled by public park or recreation 

_agencies. Also, non-sport volun
teers would not be protected by this 
statute. 

This particular law was prompted 
by a "horror story" involving a youth 
spons coach. In this instance, the 
injured youth was a second base.c_ 
man on an all-star te~m. The coach, 
however, moved the youth to the 
outfield, where.lle~..strndda.Jhe_ 
~ce by a fly balLThe coach was sued 
for alleged negligence in moving 
the youth to another position with
out proper instruction. The in
sur<!nce company settled the suit for 
$25,000 without tf")ing the merits 
of what, to most observers, was 
a spurious claim. (Participants in 
spons generally assume the open 
and obvious risks associated with 
their sport, like being struck by fly 
balls. Further, a baseball player on a 
youth all-star team generally knows 
the inherent risks associated with a 
fly ball, whether playing second 
base or the outfield.) 

The popular media distorted the 
situation, thus prompting a rush to 
tort "reform."Existing state tort law 
would probably have covered this 

situation ha_cl __ Jh~-instJrnnce com, 
pa_11y_c:lefended...the-Suit.-This situa
tion spawned the New Jersey statute 
ar,d other state volunteer protection 
laws in other jurisdictions, most of 
which were enacted in 1986, While 

(lowering'the applicable standard of 
care to willful/wanton miscaoduc.t,._ 
most-of these laws still fail to ad
dress the real concern of volunteers 
(i.e., when and if I am sued, will the 
sponsoring organization indemnify 
me?) -
PENNSYLVANIA 

A Pennsylvania statute provides 
limited immunity to sports volun
teers for both incorporated and un
incorporated associations ( 42 Pa.C
.S.A. § 8332.1). Under this statute, 
there is n2Ji_,i9ility unless tl:!e con
duct involved "falls substantially be
low the standards generally prac
ticed and accepted in like circum
stances .... " Such immunity, how
ever, does not apply to the transpor-

Coruinued on next page 
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tation of participants or real estate 
unrelated to the practice or playing 
areas. It is unclear whether this 
"substantially below" standard is 
tantamount to the willful/wanton 
misconduct standard used in other 
statutes. While the general willful/ 
wanton standard has a clear defini
tion within tort law, this "sub'. 
stantially below" standard requires 
an inquiry by the trial court into 
wfiat are the "standards generally 
practiced and accepted in like cir
cumstances." Consequently, cases 
brought in Pennsylvania are more 
likely to go to trial and less likely to 
be d1sm1ssed nor to trial on de
fendant's motion for summary judg
ment. --Since § 8332.1 is limited to in-
corporated and unincorporated 
associations, it would not be applic

Y:-able to public park and recreation 
11 agencies in Pennsylvania. On the 

other hand, volunteers for public 
agencies would appear to have both 
limited immunity and, more im-

portantly, indemnification under 
the pertinent provisions of the state 
tort claims act ( 42 Pa.CSA. § 8501 et 
seq.). In pertinent part, this legisla
tion defines "employee" as follows: 

Any person who is acting or who 
has acted on behalf of a govern
ment unit whether on a permanent 
or temporary basis, whether com
pensated or not and whether within 
or without the territorial bound
aries of the government unit, in
cluding ... any elected or appointed 
officer, member of a governing 
body or other person designated to 
act for the government unit.... 

Under this definition, un
compensated volunteers of public 
entities would be considered em
ployees for the· purpos.!': __ of tort 
liabilffy .. ---· - -. -----

This law mandates that the gov
ernmental entities provide em
ployees, acting within the scope of 
their authority, with legal assista11ce _ 
and indemnification for the pay
m-ent ofany-_ju<igment resulting 
froin lawsuits. Further, the limita-

tion on damages under the state tort 
claims act is $250 ooo per person, 
not to exceed $1,000,000 per in
cident. However, indemnification 
will not apply if the employee act 
constituted willful misconduct. 

Consequently, under existing 
state law, volunteers of public park 
and recreation agencies in Pennsyl
vania, including non-sport volun
teers1 are guaranteed legal assis
tance and indemniAcarfan for negH-
gent acts that fall short of willful mis
conduct. The state tort claims act, 
therefore, provides volunteers of 
public entities in Pennsylvania with / 
a greater degree of p.r.otectiq_o.. 
against personal liability than that 
available to sports volunteers of 
non-profit organizations under the 
recently enacted volunteer protec-
tion statute. 

lu.INOIS 

In Illinois, the "Local Gov
ernmental and Governmental Em
ployees Tort Immunity Act" (Ill.Rev-
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.Stat. 1983, ch. 85, par. 1-101 et seq.) 
expressly includes volunteers in the 
statutory definition of employees. 
"Employee includes a present or 
former officer, member of a board, 
commission or committee, agent, 
volunteer, servant or employee, 
whether or not compensated, but 
does not include an in.dep<'!I1c:lent 
co11t.r.a_c_t0L" Park districts and forest 
preserves are included within the 
statutory definition of "local public 
entity." As indicated in the recent 
case of Young v. Chicago Housing 
Authority, 515 N.E.2d 779 (IllApp. 1 
Dist. 1987), this Jaw provides lim
ited immunity from recreational in
jury liability for local governments: 
"[W]hen liability is based on a condi· 
tion of any public park, playground 
or recreational area, a local public 
entity is liable only when it is guilty 
oTwilltul and wanton misconduct 
causing the injury. (Ill.Rev.Stat. 
1983, ch. 85, par. 3-106.)" 

The statute defines "willful and 
wanton misconduct" as "a course of 
action which shows an actual or de
liberate intention to cause harm or 
which, if not intentional, shows an 
utter indifference to or conscious 
disregard for the safety of others or 
their property. "Further, the act pro
vides that "neither a local public ent• 
ity nor a public employee is liable 
for an injury caused by a failure to 
supervise an activity on or the use of 
any pubhc property.'' (Ill.Rev.Stat. 
1981, ch. 85, par. 3-108(a)). See 
Ramos by Ramos v. City of Country
side, 485 N.E.2d 418 (IllApp. 1 Dist. 
1985 ). As in Pennsylvania, the exist
ing provisions within the Illinois 
state tort claims act would appear to 

· provide volunteers of public park 
and recreation agencies with Jim. 
itecl tort immunity greater or equal 
to that found in most of the recently 
enacted volunteer protection Jaws. 

KANSAS 

In the case of Bonewell v. City of 
Derby, 693 P.2d 1179 (Kan. 1985), 
the Supreme Court of Kansas con
sidered whether the Derby Jaycees 
were employees within the defini
tion of the siai:e tort daimsact. The 

state tort claims act provided that 
governmental entities or em
ployees actin within the sco e of 

eir authority were not liable "for 
injuries resultin from the use of 
a.'1f75iio ic property intended or 
permitted to be used as a park, play
ground or open area for recreation
al purposes, unless the gov
ernmental entity or an employee 
thereof is guilty of gross and wanton 
negligence .... " In pertinent part, the 
state tort claims act defined "em• 
ployee" as "persons acting on behalf 
or in service of a governmental ent• 
ity in any official capacity, whether 
with or without compensanon." In 
the opinion of the state supreme 
court, the Jaycees were, therefore, 
employees of the city for the pur• 
poses of tort liability when they 
assisted the city in the operation of a 
public ballfield where plaintiff was 
injured. As a result, the court found 
that both the city andthe-Jaycees 
were immune from liabilitv for 
alleged negligence in the mainte• 
nance of the ballfield. 

Thus, in Kansas, volunteers of 
public park and recreation agencies 
already enjoy limited immunity 
from premises liability_unde.i:..the 
state tort claims .acL.lt is unclear 
whether this limited immunity for 
volunteers would extend to negli
gent instruction or supervision in 
public recreation activities. How
ever, it is clear that the existing state 
tort claims act provides a more 
appropriate statutory vehicle for im
munizing volunteers of public park 
and recreation agencies than many 
of the proposed volunteer protec
tion statutes inspired by H.R. 911 or 
S.929. 

Conclusions 

Assuming that NRPA interests are 
primarily public park and recrea
tion agencies, the association 
should encourage the states to an
alyze the availability of limited im
munity and indemnification for 
volunteers (and even employees) 
under existing tortclajm legislation. 
In advocating volunteer protection 

Continued on page 55 

BESTIN 
ITS CLASS 

PCA's Portable 
Basketball Backstop & 

Volleyball Standard 

• PCA"s Lifetime-Guannteetl 
cast aluminum backboanl, 
or plywood backboanl. 
• Post and base safety 
padding available. 
• Rubber wheels and 
floor protei:tors. 
• For stability - maaslve 300-lb. base. 
• Adjustable 8' to 1 O' hoop heights. 
• Fittings for volleyball net are included. 

Ask your distributor for a free 
40 page PCA catalog or call: 

(800) 325-4794 
MO: (314) 389-4140 

12£,g """"'"""""""""°""' 
Pleau clrcle reader service c,ird number 10 

D
u. 

The unique low 
cost "raining . re~ 
umbrella" popping up all over. ., 
Adds festive color and extra splash for 
children in kiddie pools, activity coves, 
ponds, wherever. Excellent for new or 
renovated pools. Buy it or get yours free 
by offering it for corporate identification. 
Many colors available. Look into 
RainDrop today. 

marcorRc. 
Phone: 703/979-0707 

46 South Glebe Road • Suite 100 
Arlington, Virginia 22204 

Please circle reader aervlce card numbctr 11 



' . '~~~~~11:~~~;t!;hi,~'s failure to expressly in-
4\'>' ,"-;~,:- :,;,. • , -'clude.-other types of volunteers rn 

C .-.j,._~•-t'"-< n:-~ £ ,,1 _".~ ·• 

Feb. _ 19~23, 1989:. NRJ',1._,w.:!!t'ctm:~, .· the 1 islation indicates an intent to 
Revenue Sources Manggt{m~r/t~'. _,deqy )imited immunity or volun
School, Estes Park, co:· Contact:. . _teers not sponsored by a non-p.rofit 
Frank D. Cosgrove, NRPA Wesiep1.~ ~?:rpora~~n. 
Sernce Center, 3500 Ridge Rd., P,?:o• ~i',-,, ("·,th ·. . . . 
Box 6900, Colorado Springs, c9 ·.•·. ;Z/!-tfOf/,OJfski, a Springfield, V,r-
80934. (719) 632-7031. · gin_ia, attorney/consultant zn rec

PACIFIC 

Jan. 17-20, 1989: NRPA Pacific 
Safety and Risk Management 
School for Parks and Recreation, 
Santa Monica, CA. Contact Pamela 
Earle, NRPA Pacific Service Center, 
1600 Sacramento Inn Way, Suite 
217, Sacramento, CA 95815, (916) 
646-9050. 

Feb.12-17:NRPAPacificNorthwest 
Maintenance Management School, 
Port Townsend, WA Contact, Pame
la Earle, NRPA Pacific Service Cen
ter, 1600 Sacramento Inn Way, Suite 
217, Sacramento, CA 95815. (916) 
646-9050. 

NRPA LAW REVIEW 
Continued from page 17 

legislation, states must distinguish 
between statutes that apply to non
profit entities from often unrelated 
legislation that governs the scope of 
liability for agents (i.e., employees 
as well as volunteers) of the state 
and its political subdivisions. Fur-· 
ther, liability for agents of the state is 
often separate and anorr from tort 
claims laws applicable to local gov
ernmental entities· 

Any proposed volunteer protec
tion legislation should provide im
munity "notwithstanding" any im
munity available under other laws. 
Otherwise, state courts may very 
well interpret immunity legislation 
for volunteers of non-profit organi
zations to necessarily preclude such 
immunity for ·other types of volun
teers, including thqse spoosoi:ed by 

_ public park and recreation agen
cies. State courts will reason that the 

reational ii:zjury liability, is an ad
Jun_t:t'.dssociate professor in the 
George Mason University Center for 
Recreation. Resources Policy, Fair
fax, Virginia. 

TIGHT SHIP 
Continued from page 27 

are equipped with physical fitness 
machines, including stationary bicy
cles, treadmills, and hydraulic
resistance equipment. 

"We've used free weights aboard 
the Navy's submarines, but they're 
no longer allowed due to 
soundproofing and maneuvering 
considerations," said Hugo. "A sub
marine could dive at any time, and a 
sailor bench-pressing free weights 
could get hurt.'' 

Whether in off-crew or on patrol, 
recreation programs aboard the 
Navy's Trident submarines have a 
positive impact on the crews' 
morale and physical well-being. 
The Navy is now recognizing that 
the productive contributions of its 
MWR programs influence its organi
zational goals as well. Additionally, 
the programs lead to new levels of 
personal excellence and op
erational readiness, as witnessed by 
the strong command leadership ex- · 
ercised aboard the USS Georgia, the 
USS Michigan, and other Trident 
submarines. □ 

PRODUCT ROUNDUP 
Continued from page 39 

ness program geared toward 
achieving those goals. The Bio
Measure, which is completely self
operating, stores vital background 

information for up to 900 ·pariici
pants. This .machine also con'. 
fidentially tracks each participant's 
progress. Ideal body weight, based 
upon an ideal fat percentage, is 
automatically calculated during the 
body composition routine. With 
the Bio-Measure, ongoing records 
are maintained showing the num
ber of participants using the system, 
as well as the total number of times 
the machine is used. With com
puterization, recordkeeping is auto
matic with user friendly, menu
driven software and an optional 
printer and 1800 file recordkeeper. 
A complete system of reports are 
available through your printer. 
Hydra-Fitness, 6801 Sanger, Suite 
255, Waco, TX 76710. 
Pluse circle reader service card number 18 

Court Surface 

New Mateflex III features an addi
tional diagonal rib on the grid sur
face. This design makes it impos
sible for a narrow high heel tQ be
come wedged into the grid surface, 
making Mateflex Ill a good choice 
for entrance areas. Also, by proviJ
ing more surface area, it is very com
fortable under bare feet in bath
room, shower, locker room, and 
swimming pool areas as safety floor
ing. It can be installed over any hard 
surface and provides good traction, 

- resiliency, durability, and portabil
ity. Each tile measures 12" x 12" x 
1/2" with eight latch type interlocks 
per side. No special tools or adhe
sives are required for installation. 
Mateflex III is available in ten stan
dard colors. Mateflex-Mele Corp., 
1712 Erie St., Utica, NY 13503. 
PINN circle l'Nder Nrvlea card number 19 
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