






































cut statute, a director, officer or trustee of
a not-for-profit group shall be immune
from civil liability if he or she serves
without compensation, acts in good faith,
and is not found guilty of “willful or wan-
ton misconduct.”

Specific Legislative Proposals

The study sought opinions on five legis-
lative actions suggested by various
groups interested in offering increased li-
ability protection to directors and trust-
ees.

o Eliminating joint and several liability.
Across the board, nearly seven in ten cor-
porate and not-for-profit respondents in-
dicated that they would strongly favor
eliminating joint and several liability,
and approximately another 20 percent re-
ported that they would somewhat favor
elimination. Only about 6 percent were
either somewhat or strongly opposed.

® A cap on attorneys’ contingency fees.
Of the total group polled, 91 percent said
that they were in favor of limiting attor-
neys’ contingency fees; only 4 percent
registered opposition.

o Limits on punitive damages. Asked
whether they would favor restricting the
amount of money that could be awarded
as punitive damages in a lawsuit, over 90
percent replied that they were in favor of
such a limitation. The strongest response
came from hospital executives, 80 per-
cent of whom strongly favored limiting
punitive damages.

® Recovery of legal fees. Of the total sam-
ple, 85 percent said that they advocated
allowing a defendant to sue a plaintiff for
the cost of his or her defense in lawsuits
where the defendant prevails. This pro-
posal was strongly favored by nearly 70
percent of the CEO group, but by only
about half of those from universities, mu-
seums, orchestras and independent orga-
nizations.

o Limiting strict liability. All partici-
pants except CEOs and public officials
were asked their views on limiting the
concept that allows recovery even if the
party sued is not at fault. About 62 per-
cent were strongly in favor of such a
measure—72 percent, in the case of hos-
pital executives—and 19 percent indicat-
ed that they were somewhat in favor.

Self-protective Measures

Some boards have been or are consider-
ing taking steps to reduce the potential
for liability litigation and to generally im-
prove their oversight of management per-
formance. Survey participants were
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asked to indicate which of several possi-
ble courses of action, if any, their boards
had undertaken and to indicate whether
others merited thought and consider-
ation.

¢ Expand information systems. Roughly
55 percent of the entire sample and near-
ly 70 percent of the CEOs reported that
their boards had already improved the
depth and delivery of management infor-
mation to the board.

® Review governance procedures. About
four in ten replied that they had under-
taken a fundamental review of govern-
ance procedures. In addition, 14 percent
said they had plans to undertake a gov-
ernance review, and 19 percent said it
was a worthwhile idea. Fifty-four percent
said they had formulated a conflict-of-
interest policy, 6 percent indicated they
had plans to formulate such a policy, and
19 percent called it an idea worth looking
into.

® Alter board structure. Survey partici-
pants were asked about several courses of
action involving the basic composition or
structure of the board:

—17 percent said they had formed new
board committees, 6 percent said they
had plans to do so, and 14 percent felt the
idea had merit.

—Almost one-quarter of respondents (24
percent) said they had recruited new
members to add specific expertise or ex-
perience to the board, another 10 percent
indicated plans to do so, and 16 percent
labeled it a good idea.

® Bring in outside experts. Close to two
in ten (17 percent) replied that they had
brought in outside experts to counsel the
board on legal liability. While only 7 per-
cent said they had plans to bring in out-
side experts, another 36 percent said it
was an idea worth looking into.

A Parallel Study by the National
Association of Corporate Directors

In a parallel study conducted in 1986, the

NACD polled 2,800 corporate directors
and 50 state insurance and commerce
commissioners to determine the scope
and severity of the D&O situation. Find-
ings showed increasing insurance costs,
more restrictive policies, a growing reluc-
tance to accept directorships without lia-
bility protection, and an increase in resig-
nations from boards.

o Insurance coverage. About 80 percent
of the 370 directors who responded to the
survey serve on boards covered by D&O
insurance. Of that number, about two-
thirds reported that renewal terms of

D&O policies had been reduced or made
more restrictive over the last two years,
and nearly three in ten said that their
policies had been canceled or gone unre-
newed in the last 12 months. About 45
percent indicated that additional exclu-
sions were incorporated into renewal
policies, and of the 70 who submitted
D&O claims, about one-third had carriers
attempt to either cancel coverage or add
exclusions on which the claims were
based.

These findings were corroborated by

the 35 state officials, who reported a sig-
nificant increase in the cost of D&O insur-
ance coverage, accompanied by a drastic
reduction in its availability. In the poli-
cies that remain available, state commis-
sioners noted significant changes limit-
ing the breadth of coverage.
® Reluctance to serve. About 36 percent
of the directors polled said that they
would be willing to serve on not-for-prof-
it boards without D&O coverage, and
about one-quarter said that they would
serve without D&O coverage on corporate
boards. About one in seven would refuse
to serve on any board without protection,
and approximately 4 percent had already
resigned from boards without D&O cov-
erage. Nearly half know colleagues who
had refused directorships for lack of D&O
insurance.
® Litigation. About half of the directors
felt that it was “far more likely” that they
would become involved in litigation to-
day than five years ago. Thirty percent
were currently serving on boards that had
been involved in suits against directors,
and about 18 percent had personally
been named as defendants.
o Remedies. Of the 35 state officials sur-
veyed, only 11 reported current or pro-
posed initiatives to bring relief to the
D&O situation. However, none of the
state commissioners rated these initia-
tives as politically feasible.

Several state commissioners favored
limiting director’s liability to no more
than one or two years of directors’ fees
(compensation) plus the value of any
stock options given to directors. Less fa-
vored were awards that penalized direc-
tors for amounts between $100 thousand
and $1 million. No states favored impos-
ing penalties on directors in excess of $1
million in punitive damages.

Over 90 percent of the board members
called for state legislation penalizing friv-
olous suits against directors, and nearly
three-quarters favored a state or federal
cap on directors’ liability.
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